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BEFORE THE ILLINOIS POLLUTION CONTROL BOAR~G052005

STATE OF ILL
VERNON andELAINE ZOHFELD, ) Poliutt0~Contro,%~~

Complainants, )
)

v. ) PCBO5-0193
) (Citizen’sEnforcement,Air)

BOB DRAKE, WABASH VALLEY SERVICE )
COMPANY, MICHAEL J. PFISTER, )
NOAH D. HORTON,and STEVE KINDER, )

)
Respondents. )

RESPONSETO MOTIONS TO STAY PROCEEDINGS

NOW COME Complainants,VERNON andELAINE ZOHFELD, throughtheir

undersignedattorney,andsubmitto this BoardtheirResponseto theMotionsto Stay

Proceedingsfiled by Respondents,statingasfollows:

I. TheBoardmaygranta stayundercertaincircumstancesand considerations,and

maydenya staybasedon theseconsiderations.

2. Five factorsarerelevantwhetherto granta stay;“greatweight” is not to be given

any particularfactor, includingtheallegedFifth Amendmentright, contraryto

Respondents’argument.JacksonvilleSay.Bank v. Kovack,326 Ill App 3d 1131, 1136;

762 N.E. 2d 1138,1142(4th Dist. 2002). (“. ..[T]he extentto which thedefendant’sFifth

Amendmentrights areimplicatedis a significantfactorfor the AU to consider,but it is

only onefactorto be weighedagainstothers.” Keatingv. Office of Thrift Supervision,

45 F.3d322,326 (9th Cir. 1994)).

3. The five factorstheBoardmustconsiderinclude:(1) theComplainants’interest

in an expeditiousresolutionof theadministrativecase,includingconsiderationof how

thedelaywould prejudicethe Complainants;(2) theeffect on theRespondentsincluding



theirFifth Amendmentrights; (3) the impactthestaywould haveon theBoard’s

managementof its own docketandresources;(4) third partyinterestsin theproceedings;

and(5) thepublic’sinterestin thependingcases.JacksonvilleSay. Bank,326 Ill. App.

3d at 1142;Keating,45 F.3dat325.

4. “The Constitutiondoesnotordinarily requireastayof civil proceedingspending

theoutcomeof criminal proceedings.‘In theabsenceofsubstantialprejudiceto the

rights ofthepartiesinvolved, [simultaneous]parallel [civil andcriminal] proceedingsare

unobjectionableunderourjurisprudence.’”Keating,45 F.3d at324 (citationsomitted)

(quotingSecurities& ExchangeComm’nv. DresserIndus.,628 F.2d 1368, 1375 (D.C.

Cir.), cert.denied,449 U.S. 993 (1980)).

5. Moreover,themeresuggestionthat Fifth Amendmentconsiderationsmayapply

is notsufficient to requirea stayof simultaneousadministrativeproceedings.“A

defendanthasno absoluteright not to be forcedto choosebetweentesti~ingin a civil

matterand assertinghis Fifth Amendmentprivilege. Not only is it permissibleto conduct

acivil proceedingatthe sametime asarelatedcriminal proceeding,evenif that

necessitatesinvocationoftheFifth Amendmentprivilege,but it is evenpermissiblefor

thetrier of fact to drawadverseinferencesfrom theinvocationof theFifth Amendment

in a civil proceeding.”Keating,45 F.3dat 326 (citing Baxterv. Palmigiano,425 U.S.

308, 318 (1976)).

6. Contraryto Respondents’suggestion,“there is no absoluteprohibition against

simultaneousadministrativedisciplinary proceedingsandrelatedcriminal proceedings.”

Goodwinv. McHenryCounty Sheriff’s Office Merit Comm’n, 306 III. App. 3d 251, 258,

713 N.E.2d818, 824 (2dDist. 1999).
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7. “.. . [T]he pendencyof criminalproceedingsdoesnot automaticallyassurefifth

amendmentprotection;theremustexistsomenexusbetweentherisk ofcriminal

conviction andtheinformationrequested.”Peoplev. Kafka andSonsBuilding and

SupplyCompany.Inc., 252 Ill. App. 3d 115, 120, 625 N.E.2d16,20(1st Dist. 1993). In

Martin-Trigonav. Gouletas,634 F.2d354, 362 (7th Cir. 1980),thecourtrejectedastay

of civil assetdiscoveryproceedingsbecausethecriminal defendantdid not provideany

crediblereasonwhy his testimonywould posearisk of selfincrimination,but instead

raisedself-incriminationonly asaremoteandspeculativepossibility.

8. Here,no basisexistsfor thestayrequestedby all Respondents.

9. First, it shouldbe rememberedthat of thefive personsnamedasRespondentsin

this matter,only two—Kinder andHorton—evenquali~’for fifth amendment

considerations.RespondentsDrake andPfisterarenot namedin thecriminal

information,andthereforehaveno fifth amendmentconcerns.RespondentWabash

Valley ServiceCompanyis not anaturalperson,but insteadis acorporation,and

thereforeis entitledto no fifth amendmentprotections. U.S. v. White, 322 U.S. 694, 699

(1944)(“Sincetheprivilegeagainstself-incriminationis apurelypersonalone,it cannot

be utilized by or on behalfof any organization,suchasa corporation.”). Respondents’

suggestionto the contraryis disingenuous.

10. Kinder andHortonfail to articulateany specificcrediblereasonwhy proceeding

with this mattermight causethemany prejudicerelatedto their fifth amendment

privilegeagainstself-incrimination. Instead,theymakeonly general,vagueand

completelyspeculativeobjectionsthat somehowduringthecourseofthis proceeding

theymaybe requiredto raisetheir fifth amendmentprivileges. TheotherRespondents
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makeequallyvagueandgeneralizedassertionsthat by exercisingtheirfifth amendment

rights,Kinder andHortonmight interferewith certainundecidedlitigation tacticsthe

otherRespondentsmight wantto utilize.

11. Simply put, despitethe lengthypleadingsfiled by andon behalfof all five

Respondents,not oneof themidentifiesany specific issue,ornexus,betweenthis case

andthecriminalmatterthatcouldpossiblyimplicatefifth amendmentissueshrany

prejudicial way. Suchspeculativeclaimscannotform thebasisfor stayingan entire

proceeding.

12. No reasonexistswhy Kinderand Hortoncannotraisespecific fifth amendment

claimsif andwhen,during thecourseof this proceeding,specific issuesor questionsare

raisedwhich theyfeel implicatethoserights. At that time (if suchatime evercomes

about)theparties,thehearingofficer,and this Boardwill be in amuchbetterpositionto

evaluatespecificclaimsof potentialprejudice,ratherthanthevagueandspeculative

claimsmadehere.

13. In point of fact,though,no nexusexistsbetweenthependingfederalcriminal

actionandthis Board’sproceeding,andso no realfifth amendmentissueexists,either.

As Respondents’own documentationshows,thefederalcriminal informationfiled

againstKinderandHortonallegesthat theyused“a registeredpesticidein a manner

inconsistentwith its labeling,” in violation of 7 U.S.C.§~136j(a)(2)(b),136l(b)(1)(B),

and I 36l(b)(4),and of 18 U.S.C. § 2. In contrast,thecomplaintbeforethis Boardmakes

no allegationsof or concerningthepesticidelabels,or whethertheRespondentsacted

consistentlyor otherwisewith respectto thoselabels. Similarly, the instantComplaint

raisesno allegationsof violationof any federallawsor regulations. Instead,this
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complaintallegesviolationsof Illinois air pollution laws; suchviolationssimply haveno

nexuswhatsoeverwith the label violationsraisedin the federalcriminal case. It is highly

likely that this entire casemayproceedto final decisionwithout everoncequalif~’ing

Kinder or Hortonto assertfifth amendmentprivileges.

14. It bearsnoting—indeed,it bearsemphasizing—thatRespondentshavemadeno

similarmotion in thependingHamilton Countycivil casenotedin their motions. Even

thoughthat civil casehasalreadyresultedin asubstantialamountofdocumentexchange,

not oncehaveany of theseRespondentssuggestedto thecircuit courtthat thecivil

lawsuitshouldbe stayeduntil the criminalcaseis resolved. In fact,in their pleadings

beforethis Boardtheyexpresslystatethat theydo not want this casestayedduring

pendencyofthecivil action! Ratherthanbonafideconcernover self-incrimination

issues,then,it appearsthat Respondentssimply do notwant this Boardto reachthe

meritsof Complainants’complaint.

15. The factorsfor consideringastayprovideRespondentsno comfort. As

Respondentsthemselvesacknowledge,thefactssurroundingthe flagshipeventin

Complainants’complaint(theMay 5, 2000overdrift) is nowfive yearsold! Thedelay

championedby Respondentswould sooncreateproblemsof proofandof staleevidence.

Ratherthanstayingthis matter,this Boardshouldexpeditethis easefor asquick a

resolutionon themeritsaspossible!

16. Again, Respondentshavevoicedno specific,tangibleprejudiceto themor

anyoneelseby proceedingwith this case.

17. Respondentsclaim that thestay wouldposeno inconvenienceto this Board.

However,having a casesuchasthis merelytreadwater with no advancementwhatsoever
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would hardly seeman effectiveor efficientuseof this Board’sresources,particularly

sincethereis no goodreasonfor doing so. Moreover,the legislativedeclarationfor Title

II of theEnvironmentalProtectionAct recognizesair pollutionas“a menaceto public

healthandwelfare,” causingnumerousill effects,andthepurposeof boththat Title and

of this actionis to “restore,maintain,andenhancethepurity ofthe airof this State.” 415

ILCS 5/8. Thatpurposecanhardlybe accomplishedif thecaseis indefinitelystayed.

18. TheRespondentsbaldly andwithout any factualor legal authorityclaim that na

thirdpartieshaveany interestin this case,andthat the publichasno interest,either. This

is categoricallyfalse. Recentlya local (southernIllinois) televisionstationaireda report

on Respondents’overdrift andComplainants’injuries. Counselfor Complainantshas

beenin communicationwith both theIllinois AttorneyGeneral’sOffice andtheIllinois

EnvironmentalProtectionAgency,both of which indicatedan interestin this caseandits

outcome. Andmuchmoreimportantly,everyman,woman,andchild in Illinois hasa

right to ahealthfulenvironment,anda statutoryright to be free from poisonousemissions

that crosspropertyboundariesfrom any source,be it a spraytruck or afactory. The

entireStatethereforehasa stronginterestin this caseandits outcome,andin its

expeditiousresolution.

19. Respondentserroneouslyassertthat this caseinvolvesonly a discretesingle

instanceof sprayingpoisonouschemicalsinto theatmospherefor dispersalonother

properties.In fact, though,Respondents’ownpleadingsrevealthat theyare serial

violatorsof this State’sair pollution laws. TheMay 2000 incidentwasthe seconddirect

dischargeonto Complainants’property,andthecombinedeffect of thosetwo incidents

virtually destroyedComplainants’herdof thoroughbredracehorses. Respondents’

6



actionshaveresultedin j~ administrativeproceedingsby theIllinois Departmentof

Agriculture againstWabashValley ServiceCompany(in both casesWabashValley

raisedno defense),andhasresultedin both acivil lawsuit andacriminal prosecution.In

additionto theoverdriftsthat directly effectedComplainants,theevidencewill alsoshow

thatWabashValley ServiceCompanyandotherRespondentsroutinelyoverdrift other

locationsaswell. Hence,thebehaviorsoughtto be controlledby this Board is not

isolatedor sporadic,andis avery realandcontinuingthreat,bothto thepublic andto the

environment.

WHEREFOREComplainants,VERNON andELAINE ZOHFELD, requestthat

this BoardDENY themotionsfor stayfiled by Respondents,anddirectthehearing

officer to setthis matterfor an earlyandexpeditioushearing.

Respectffillysubmitted,

VernonandElaineZohfeld,
Complainants,
By theirattorney,

HEDINGER AW OFFICE

By

Steph F. Hedi g

HedingerLaw Office
2601 South Fifth Street
Springfield, IL 62703
(217) 523-2753phone
(217) 523-4366fax
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD RE C El V E D

CLERKS OFFICE

VERNON andELAINE ZOHFELD, ) A
)

Complainants, ) STATE OF ILLINOIS
) Pollution Control Board

v. ) PCB 05-193
) (Enforcement,Air)

BOB DRAKE, WABASH VALLEY SERVICE )
COMPANY, MICHAEL J.PFISTER, )
NOAH D. HORTON,andSTEVE KINDER, )

)
Respondents. )

NOTICE OF FILING AND PROOF OF SERVICE

The undersignedcertifies that an original and nine copiesof the foregoing
Responseto Motions to Stay Proceedingsand of this Notice of Filing and Proof of
Service,wereservedupon theClerk of theIllinois Pollution Control Board, andonecopy
to eachof thefollowing partiesof recordin this causeby enclosingsamein an envelope
addressedto:

Dorothy Gunn,Clerk Carol Webb,Esq., HearingOfficer
Illinois Pollution ControlBoard Illinois Pollution Control Board
JamesR. ThompsonCenter 1021 North GrandAvenueEast
100 W. RandolphSt.,Suite 11-500 P.O. Box 19274
Chicago,IL 60601 Springfield, IL 62794-9274

ThomasG. Safley ThomasH. Bryan
GaleW. Newton Fine& Hatfield,P.C.
HODGEDWYERZEMAN 520 N.W. SecondStreet,P.O. Box 779
3150RolandAvenue Evansville,IN 47705-0779
P.O. Box 5776
Springfield, IL 62705-5776

with postagefully prepaid,and by depositingsaid enveope in a U.S. PostOffice Mail
Box in Springfield, Illinois before5:30p.~~heryofAugust,2OO5~~9

HedingerLaw Office
2601 South Fifth Street
Springfield, IL 62703
(217)523-2753phone
(217)523-4366fax

Thisdocumentpreparedon recycledpaper



RECEIVED

CLERK’S OFFICE

AUG 052005
STATE OF ILLINQ,8Pollution Control 8Oard

STATE OF ILLINOIS )
)

COUNTY OF SANGAMON )
AFFIDAVIT OF STEPHENF. HEDINGER

Affiant, StephenF. Hedinger,first beingduly sworn,deposesand

calleduponto testify in this matter,he would be competentto stateupon

knowledgeasfollows:

1. Affiant, duly licensedto practicelaw within theStateof Illinois, is counselfor

ComplainantsVernonand ElaineZohfeldin a matterpendingbeforethe

Illinois Pollution Control BoardaseasePCB05-0193.Thisaffidavit supports

Complainants’Responseto Motions to StayProceedingsfiled in thatcase.

2. All factual assertionsmadein theResponseto Motions to StayProceedings

are true andcorrect,to thebestofAffiant’s knowledgeand belief.

FURTHERAFFIANT SAYETH NOT.

Sz4henF. Hedinger 7

Subscribedand swornto beforeme, a Notary ~blic, thisrday of August,

2005.

statesthat, if

personal

Public


